JOINT LAND USE BOARD

REGULAR MEETING MINUTES

July 5, 2012

Chairman Schwager called the meeting to order at 7:11 pm. 
Adequate notice of this meeting had been provided in accordance with the Open Public Meetings Act.

Chairman Schwager led all present in the Pledge of Allegiance.

Roll was as follows:

John Casella – Present, Frank Costantini – Present, John Descano –Absent, John Juliano – Present, Paul Lott – Absent, Mayor Maccarone – Absent, Chief Marino – Present, Joe Maugeri – Present,  Alan Schwager – Present, Bob Rushton – Present, Les Viereck – Absent, Dana Wizorek – Absent.

Also present:  Mike Aimino – Solicitor and Tim Kernan – Planner.

First on the Agenda are the Minutes from the regular meeting of June 21, 2012.  J. Casella made a motion to accept the Minutes as written which was seconded by Chief Marino.  All were in favor except for F. Costantini who abstained.

Next on the Agenda is Daniel J. O’Connor which is an application for a Bulk Variance for Block 3.28, Lot 23.

J. Maugeri continued providing some information to the Board on this application.  He stated that there were some Waivers asked for by the Completeness Subcommittee.  One of the things that they were concerned with was the survey.  Two surveys were submitted, neither was current in the Planners view.  Both were in conflict with each other and it was a little confusing.  One showed a sand pit, one showed a pool, the other had no pool.   At the Completeness Subcommittee, we try and bring the most "Complete" package to this Board that we can by eliminating any confusion.  One of the things we did ask for is a new and “current” survey; it seems the applicant really didn’t want to get a new survey.  They submitted a third survey that was in conflict with the other two marked up again and not current along with a letter from Mr. Ziegler explaining why they didn’t want to have a new survey.  This is why there are “3” surveys before the Board tonight.

Mr. Bill Ziegler from the Firm Holston, MacDonald was present to represent the applicant Dan O’Connor.  For the record Mr. Ziegler submitted the original certified mail receipts and affidavit to the Board Secretary.  

Mr. Ziegler stated that the explanations on the surveys are that at one point in time Mr. O’Connor was planning to put in a pool, the pool is not there.  The application today is concerning a “pergola”.  He stated that he didn’t know what these things were called until Mr. O’Connor came in and he looked it up.  Mr. Ziegler gave a hand out to the Board regarding what a Pergola is, this hand out was marked in to the record as A-1.
Mr. Ziegler continued stating that when Dan and his girlfriend Catherine came in to see him they told him that they had this pergola and the Zoning Officer told them it couldn’t be in their side yard.  The way the Ordinance reads, this temporary or semi-permanent structure with grass underneath it and no roof is technically a structure.  It is really more of a garden ornament.
J. Maugeri asked the size of the pergola.  Mr. Ziegler stated that they have it dimensioned and he is going to mark some photos.  

Ms. Cathy Cifonelli and Mr. Daniel J. O’Connor were both sworn in by M. Aimino.
For the record, he marked a group of 4 photos that show the pergola as A2.  Mr. O’Connor gave more explanation of the photos and where they were taken.

Conversation continued over the fence that is attached to the pergola and if 1 structure could stand on its own without the other attached.
Mr. Zeigler asked Mr. O’Connor the dimensions of the pergola to which Mr. O’Connor stated 12’x30’.  Mr. Zeigler submitted an additional photo marked into the record as A3.  

F. Costantini asked how high the pergola is; Mr. O’Connor stated that it is 8’ high.   From the very top of the pergola to the ground it is 102”.

J. Maugeri asked about the trees next to the pergola and who they belonged to.  Mr. O’Connor stated that they were his neighbors’ trees.  J. Maugeri stated that the way it looks in the pictures the pergola is right up against their trees.  Mr. O’Connor agreed but it is within his property line.  J. Maugeri asked how far in his property line the structure sits.  Mr. O’Connor stated an inch to an inch and a half.

Mr. Ziegler asked what the floor of the pergola was made of.  Mr. O’Connor stated it was just grass.  Is it their intention to let plants and vines grow through the lattice work at the top.  Mr. O’Connor stated yes, there are also bird feeds up there now.
Mr. Ziegler then questioned Ms. Cifonelli asking if she was the driving force behind the building of this structure that Dan built.  Ms. Cifonelli stated sort of.  Mr. Ziegler asked why this was built.  Ms. Cifonelli stated that there is a willow tree that extends over and Dan is more of an artist in his construction and she designs interiors so they went off the willow tree that weeps into their yard and it is more of a relaxation sort of thing.  So this was built on the lines of meditation and it is their sanctuary garden because they both work a lot, so the idea was to build a sanctuary where it was like their retreat.  They have their hammock, bird feeders with 17 different varieties of birds and that is basically where it came from.  Ms. Cifonelli continued stating that they spoke to the neighbor who owns the trees and they never had a problem with it because you can’t see it from their side.  
J. Maugeri asked about the pool on the survey, it’s not actually in there?  Mr. O’Connor stated that he first planned this and mapped it out in 2006, the Building Department told him not to apply for the swimming pool because he didn’t plan on putting it in until later.  Chairman Schwager stated that the pool was part of the problem with the surveys, when the application was dropped off with “2” surveys, one had a pool and one did not and they were old surveys and very busy.  

Mr. Ziegler stated that there is not a pool, as it is shown in the photographs but it may be integrated at some point in the future.  

Discussion ensued over which of the “3” surveys the Board should be looking at; there are two showing pools and one without the pool.  Mr. Zeigler stated that the one that has the permit denial stamped on it with the proposed pergola is the one they are looking at.

J. Maugeri asked where it says “proposed pergola 12x30” that was part of the zoning permit application that was denied.  Ms. Cifonelli stated “yes”.  Mr. Zeigler stated that the denial of that permit is what triggered the trip to the Board in the first place.

J. Maugeri asked about the fence or wall of the pergola and how far down the bottom slat is from the ground.  Mr. O’Connor stated that it is roughly 3” off of the top railroad tie.  
T. Kernan asked about survey #2, with the proposed pergola then there is also a fence which basically runs from the back left corner over to the left property line back to the rear, across the back and up alongside the pergola and across the pergola they ties back in to the right corner of the house.  Was this also part of the application?  Mr. Ziegler stated “yes” but it was not denied because of the fence, the fence is permitted pursuant to the code, it’s the definition of a pergola being a structure in the side yard setback.  
F. Costantini asked about the maximum height ordinances for a fence in that district.  T. Kernan stated 6’.   Mr. Ziegler stated that the fence was not up for review.  F. Costantini stated that there was previous testimony that the fence and pergola are integrated, so it is one complete structure.  So if it is a fence it can’t be more than 6’ and if a variance is granted for a pergola there has to be a variance for the height as well.  
M. Aimino stated that there was testimony that the fence can be separated from the pergola, so he could validly have the fence run around the yard at 6’ without the pergola.  

T. Kernan continued with his letter dated June 26, 2012.  He stated that the pergola is a permitted accessory use in the PUD district.  The impervious coverage was discussed.  The maximum allowed is 35%.  They don’t know what they will fill the pergola ground with but it will not be concrete.  
Chairman Schwager asked what the permitted setback is for this pergola, 5’ or 10’.  T. Kernan stated 5’.  

J. Maugeri asked what the distance was between the two houses.  Mr. O’Connor stated 22’.  Mr. Maugeri asked if the retaining wall was underneath the pergola and if it is also 1” from the property line.  Mr. O’Connor stated yes, it is 1 ½ to 2 inches from the property line.
Chairman Schwager asked what prevented them from building this 5’ inside their property line.  Mr. Ziegler stated that it happens because people don’t know the code.  Mr. O’Connor stated that he hasn’t done this kind of thing for 20 years so he is kind of out of the Code/Zoning loop.  Mr. Ziegler stated that the short answer is he could have done it in the setback, but he didn’t, he made a mistake.  He continued stating at the end of the day, the Board has to ask themselves one question, “Do you really care what people do behind their fence in their own back yard”.
Mr. Ziegler stated that the standard for tonight is whether the benefits of the deviation outweigh the detriments.  He stated for the Boards consideration that the ability of residents in this town to have an aesthetically pleasing sanctuary as a place for contemplation and meditation, for gardens and vines to grow up is perfectly appropriate; especially from an aesthetic standpoint it looks nice.  J. Maugeri stated that he agreed 100% but inside the setback.  Mr. Ziegler stated that if that benefit outweighs the detriment to your Zoning Plan, what is the detriment to the Zoning Plan?  Most of you were not on the Board when this development was approved, he was here and there are a lot of standards that went in to that PUD Ordinance.  One of the beauties of having a maturing community is that people start to customize their homes and the houses don’t all look the same, and after a while each house has its own unique character and that character is reflected by the owner of that property.  If anyone can articulate a detriment to the Zoning Plan or Zoning Ordinance that this pergola creates he would be interested to hear it.
J. Maugeri stated that the development was designed and engineered with certain grading features because there is only 22’ between the houses that stormwater runoff would be an issue and any disturbance to the soil in the area that close to the property line and that close to someone else’s house could, in fact, be a detriment as far as stormwater runoff diverting water that should have flowed directly between those houses towards somebody else’s house.

Mr. Ziegler stated that that testimony is an indirect; there is no record that there is a stormwater problem, there are no deed restrictions in this development that prevent people from putting up retaining walls.  J. Casella stated that the retaining wall is in the swale and that is where the water is controlled to run, down the swale.  Mr. Ziegler stated we can only work with what we have, the testimony so far is that the pergola does not create impervious coverage and there is no testimony in this record that it is in anyway diverting water.  Chairman Schwager stated that the fence might be but the pergola is not because it sits on top so we need to stay focused on the pergola.  Mr. Ziegler stated that the fence is going to stay.
B. Rushton made a motion to go to public which was seconded by J. Casella.  All were in favor.

With no public comment F. Costantini made a motion to close public which was seconded by J. Maugeri.  All were in favor.

M. Aimino stated that it is appropriate to advise the Board with respect to a couple of issues and with the standards that should be applied.  First thing the Board should understand is that we are dealing with a C2 Variance, not a C1 this is not a hardship situation.  Since this is a C2 Variance the standard that you will be applying is whether the benefits of the deviation substantially outweigh any detriment and whether the Variance will not substantially impair the intent and purpose of the Zoning Plan and Zoning Ordinance.  So, we all know the pergola is there, and it should not have been built ahead of time, a permit should have been obtained, so when the Board is considering the application you should not take in to account the fact that it is there.  In other words you should not hold against the applicant that it is there and nor should you be sympathetic to them because it’s there, you should be looking at the application as if it was an application without a pergola.  Do you feel this structure meets the criteria of a C2 Variance?  Mr. Aimino continued stating that Mr. Zeigler made an argument that the benefit is that it is aesthetically pleasing and we should allow homeowners to have these types of structures and the fact of the matter is that our Code does allow them but it allows them 5’ in.  So what you really need to consider is whether or not allowing this to be where it is almost exactly on the property line and whether there is a benefit in Zoning to allowing that to happen in this particular situation.  We are not talking about a benefit to the homeowner; we are talking about a benefit to the Zoning Code, is there some reason why this would benefit the public to allow these things to be right on the property line.  
F. Costantini asked if the Board were to Grant this would they be then forced to Grant another application like this as well as some sort of precedent.  Mr. Aimino stated that with respect to those kinds of arguments he always takes the position that all properties are unique and you have to look at them individually, but of course if you have that argument now you are going to see it down the road again, but you are not bound by that because every property is unique.

Mr. Ziegler stated that there is evolution of a Code over a period of time and changes need to be made.  M. Aimino stated on top of that before they make their decision the burden is on the applicant to meet the criteria.

J. Casella asked how wide the pergola is and was told 12’ x 30’.  

Mr. Zeigler stated that there are Codes and Codes are important, Mr. O’Connor is having his penalty assessed as we speak, he’s paying him, application fees, escrows, etc.  He gets it if it has to come down, it has to come down but the application is limited to the lattice work that they might grow vines on.

J. Casella made a motion to Deny the applicant for the C2 Variance.  It’s a beautiful job but complying with zoning is why we have these meetings.  Maybe if they agree to kick the pergola back off the property line where it should be, would be fine.  If we let them go than we would have to let the next guy go that comes in and there have been people here prior to you and we have made them take stuff down.  J. Maugeri seconded the motion stating that he does not feel the applicant as met the burden of proof of the criteria.  
Ms. Cifonelli stated if you look at the side yard, to them that was the best place for the pergola that is why she doesn’t want to take it down.  J. Casella stated he didn’t say to take it down, they can shorten it.

With a Motion and a Second, Chairman Schwager asked for a roll call.  A yes vote is a vote to deny.  Roll was as follows:

Chief Marino – yes, J. Casella – yes, J. Maugeri – yes, F. Costantini – yes, J. Juliano – yes, B. Rushton – yes, Chairman Schwager – yes.

Application Denied.

Chairman Schwager and F. Costantini stated that they both agree that the burden was not met to go in the setback.

Correspondence from Kaplin/Stewart.

J. Casella made a motion to adjourn which was seconded by Chief Marino.  All were in favor.

The Meeting adjourned at 8:04.

Respectfully submitted,

Christina M. Marquis

Joint Land Use Secretary

Minutes not verbatim

Audio recording on file
Page 1 of 6

