JOINT LAND USE BOARD

REGULAR MEETING

February 18, 2010

“MINUTES”

Chairman Lott called the meeting to order at 7:05 pm. 
Adequate notice of this meeting had been provided in accordance with the Open Public Meetings Act.

Chairman Lott led all present in the Pledge of Allegiance.

Roll was as follows:

John Casella – Present, Mayor Chila – Absent, John Descano – Present, Jaclyn Dopke – Present, Alex Elefante – Absent,  Cal Greene – Absent, Chairman Lott – Present, Sam Maccarone – Absent, Joe Maugeri – Present,  Jocelyn Phillips – Absent, Alan Schwager – Present,  Les Viereck – Present, Anthony Zappasodi – Present.

Also present:  Sandy Zeller – Solicitor, Bob Melvin – Planner and Wayne Roorda - Engineer. 

First on the Agenda is to approve the Minutes from the Regular Meeting of January 21, 2010.  A. Schwager made a motion to approve and was seconded by A. Zappasodi.  All were in favor except for L. Viereck, J. Maugeri, J. Dopke and J. Descano who all abstained.

Mr. Zeller stated that he had prepared Resolutions for the Woolwich Crossings Main Street at Woolwich Subdivisions and for the General Development Plan and received a request from the applicant asking if the Board would carry these matters until the March 4th or March 18th meeting and they will waive the 45 day action date for passing of the Resolution.  They apparently would like an opportunity to further review the Resolutions.  He also had a request from them to have an extension of their temporary signs at these sites and they ask that this application be heard at the same meeting when the Board does their Resolutions.

Next on the Agenda is Preliminary and Final Site Plan for Peach Country Garden Center, Block 11 ~ Part of Lot 20 and 21 on Route 322 and Stone Meeting House Road.

For the record, J. Maugeri recused himself from this portion of the meeting.

Mr. Zeller swore in the Board Professionals that were present.

Mr. John Eastlack was present to represent the applicant, Peach Country Tractor.  The property is Block 11, lots 20 and 21at US Route 322 and Stone Meeting House Road.  This is a applicant for a Use Variance and also Preliminary and Final Major Site Plan approval for a proposed Mulch and Garden Center on approximately 5 acres of a larger lot.
He asked that the individuals that will be testifying on behalf of the applicant, Mr. Gary Civalier, PE and Steve Smith, the applicant be sworn in.  Mr. Zeller swore them in.

Mr. Eastlack gave the Affidavit of Service and the Proof of Publication to the Board Secretary.

Mr. Eastlack continued stating for the record that initially they believed that this matter did not require a Use Variance and it is still the applicant’s position that this is not necessary.  However, the Board has asked them to proceed by way of Use Variance and therefore they are doing so at this time.  They did receive the review letter from Melvin Design Group dated February 12, 2010.  There are a couple of items he would like to address initially and number “1” is the Existing Conditions comments.  The parcel in question which is block 20, the home that was on it has been demolished.  Also one of the concerns that is set forth in the letter, there is an indication about the consolidation of lots and whether or not Variances would be necessary.  It is the applicant’s position that by operation of law, all these properties have a commonality of ownership ~ Lot 21 surrounds lot 20.  Mr. Eastlack continued stating that the owner is not taking any legal steps to develop it or bring it into conformance so he believes Variances are not necessary.
Mr. Zeller stated that the cleaner way would be to do a Deed of Consolidation for the two lots so there would be no question that the two lots are merged.  Mr. Eastlack does not have a problem with this but he is not the owner’s attorney.  He agrees that this is a cleaner methodology to do that and he will contact the property owner.

L. Viereck asked that they are looking at a possible Use Variance for lot 20, but on lot 21 will this Use Variance only be for the portion intended to be used or does it cover the whole lot.  Mr. Eastlack stated that it is only for the portion of the property that is being carved out.  Mr. Zeller asked how that can be done when a Use Variance runs with the land.
A discussion took place over the lot lines for this application.
Mr. Gary Civalier was acknowledged as an expert by the Board.  He continued discussing the plan that was submitted.  They would like to place piles of mulch and top soil on the site for sale.  The have provided a heavily screened buffer as per Mr. Melvin’s recommendations.  There will also be a small “one story” trailer placed on the site for sales along with parking spaces.

For the record, Mr. Zeller marked the color rendering as Exhibit A1 – it is the Site Plan with the Landscaping.

Mr. Civalier continued stating that they have met with the Gloucester County Planning Board concerning this Site and their requirements for the access point and the delineation and the configuration of the “one way out” is in conformance with their requirements.  Their improvements along the road are also shown on the plan and they have resubmitted the plans to them at the same time they resubmitted to the Board with the revisions requested from the previous plans.

A. Schwager asked what he meant by the “one way out”.  Mr. Civalier stated that it is intended to function with the in movement being off of Route 322 and the out movement on to Stone Meeting House Road.

J. Descano stated that this is a left hand turn heading east bound off of Route 322.  L. Viereck added right where the lanes merge from 2 lanes to 1 one.  Mr. Civalier agreed.  
A. Schwager asked if they presented the County with this plan or was this their idea.  Mr. Civalier stated that the configuration of the exit was theirs and they pretty much told them what they would be allowed to do at that location.  The only other condition was providing a tri-party agreement between the land-owners for the future dedication of a widening on Stone Meeting House Road and that is done.
A. Zeller marked the letter from the Gloucester County Planning Board dated January 12, 2010 into the record as Exhibit A2.  

J. Descano stated that the Board has a Use Variance to decide before we do anything and he has not heard a word of testimony regarding positive and negative criteria as required under the MLUL.  He would like to hear why this Board should grant a Use Variance before we proceed on bulk requirements.  Without a Use Variance, everything else is moot.

Mr. Eastlack stated that he understands but he believes that understanding part of what the application is about sometimes aides in understanding how the development itself would impact upon that area and whether or not the Use is consistent with other uses in this location and also consistent with the agricultural use that’s already been placed to this.  This intended development is a Garden Center with primarily mulch sales that is consistent with that use.
A. Schwager stated that it is not consistent with FOC zone.  J. Descano added that by our Zoning Ordinance a Garden Center is not permitted under the FOC and that is the first thing that needs to be dealt with.  Another concern that he has is that they are asking for this Board to grant them a Use Variance on 4.8 acres of a 48 acre site and that Use Variance goes with the whole Site.  What is to prevent the expansion of this?  We could potentially be allowing something that grows beyond the Boards control.  There is not way for them to grant a Use Variance and then by the same token control it, how could they legally do that to protect the Township from this being a nightmare site at the “Gateway to Woolwich Township”.

Mr. Eastlack stated that you can place conditions on the granting of Use Variances and one of the conditions can be that it is specifically limited to the lease hold area.  You would be granting the Use Variance only to the 5 acre parcel that is the subject of the lease.  
Extensive discussion continued over the potential Use Variance for this application.

A. Schwager suggested that they get back to Bob Melvin’s review letter so he can testify as to what the Board wants in the FOC Zone and what’s allowed in the FOC Zone and then maybe the applicant can give testimony as to why the Garden Center is a greater benefit to Woolwich Township then what is allowed in the FOC Zone.  
For the record, Mr. Zeller marked Bob Melvin’s letter of February 12, 2010, exhibit JLUB-1.
B. Melvin stated that when the Board is dealing with a Use Variance, one of the burdens of the applicant is to address the positive and negative criteria of the zone plan.  Mr. Melvin continued by reading from the 2003 Master Plan and what kind of commercial development would give balance to the community.

Mr. Zeller stated that Mr. Eastlack states that they don’t believe they require a Use Variance however, in Mr. Melvin’s letter he states that a Use Variance is required under section 203:46-A1.

Mr. Melvin explained that in the section that Mr. Zeller quoted are the permitted uses in the FOC Zone.  When you go down and read them, a Garden Center is not listed.  They thought that the closest one would be “agriculture and horticulture including farm markets”, but when they looked at the definition section they changed their minds.  Under the definition section, agricultural uses say “should be able to receive farmland assessment”.  Mr. Melvin continued quoting the Woolwich Township Master Plan.
Mr. Eastlack questioned Mr. Melvin about the production of mulch and if it falls under farmland preservation.  Discussion continued between Mr. Eastlack and Mr. Melvin and what is allowed under agriculture/horticulture in the Master Plan.

Mr. Zeller asked Mr. Eastlack if they are going to have a Planner to present the testimony of positive and negative criteria on behalf of the applicant.
Mr. Eastlack stated “no”, he is going to call the applicant, Mr. Smith, to indicate what production is going to be in the area and what is currently at the area.
Mr. Zeller asked Mr. Melvin in reviewing this can he determine from what this proposed Use is whether there are any special reasons the justify the granting of a Use Variance. 
Mr. Eastlack asked if it is the Boards position that there should be a Planner to testify on behalf of this applicant.   A. Zappasodi stated that it would certainly help.  Mr. Eastlack stated that if a Planner would provide greater information from the applicant’s perspective they will ask for a recess and come back in March if the Board would grant a continuance.
Mr. Smith gave some testimony.  He would like to come in to Woolwich because he has had many residents ask if he could come into this Township so they don’t have to go into Mullica Hill.  A brief conversation took place about mulch.
A. Schwager stated that he does not have a concern about mulch; his concern is mulch on this site and a Use Variance that runs with the land.

J. Descano asked what the site would be used for in the colder months.  Mr. Smith stated that it would just have smaller piles of mulch.

J. Descano stated that he appreciated hearing Mr. Smiths testimony because it indicates that he is providing a service to the residents of this community and that goes towards the positive criteria.

Mr. Smith stated that he has permits on some of his farms where he does the same sort of thing and it is a recognized agricultural practice, mulching and composting on site; but he is not doing that here.  Mr. Melvin agreed that if he was doing this on site he would be ok.
Chairman Lott asked if Mr. Zeller if it is legal or not if this “Usage” can go away at the termination of Mr. Smith’s lease agreement.  Mr. Zeller stated that the answer to that is that you can put conditions on it; however, there are problems in doing that.

Mr. Eastlack stated that this can be a condition.

Mr. Zeller asked why would this Board want to, why would the Board want to deviate from our Zoning Ordinance to permit this Use Variance when they haven’t shown any justification that we should do that and this isn’t even an old Ordinance.

Mr. Eastlack stated the he feels thy have demonstrated that under the special reasons analysis, even though it is not an inherently beneficial use, its certainly one that provides for a ratable.  This is not a benefit to the applicant; it is a benefit to the residents because it provides a commercial use that is not readily available in this Township.  A. Schwager stated there actually is a bulk mulch service less than 200 feet away, so the service is readily available locally.
Extensive conversation continued on how this operation will benefit the Township better than what is currently allowed in FOC zone.

Mr. Eastlack formally asked the Board for a continuance of this application until the next meeting and they have agreed to waive all time.  

L. Viereck made a motion to Grant the continuance which was seconded by J. Casella.  

Roll was as follows:  

A. Zappasodi – yes, L. Viereck – yes, J. Descano – no, A. Schwager – yes, J. Casella – yes, J. Dopke – yes, Chairman Lott – yes.
A. Schwager stated that the only way they can allow the applicant not to re-notice is if a date is scheduled tonight.  It was decided that the Continuance will be rescheduled on March 4th and no further Notice will be required.

The correspondence from the Wolfson Group was discussed.  Mr. Zeller stated he received a request from them to adjourn the consideration for the 3 Resolutions; the 2 subdivisions and the GDP and they requested that their application for an extension of their temporary sign approval all be done at the same time.  
The correspondence from Robert Garrison, Jr. regarding the Kingsway School addition was discussed.  Discussion ensued over the school district needing a Resolution from the Board.

A. Zappasodi asked the Board to go over the 2 Ordinances that he passed out to be discussed at a future meeting.
Mr. Zeller continued discussing the Pending Statute before the Legislature to abolish the time of decision law which has been a long standing rule of law that was first recognized by the U.S. Supreme Court back in the 1800’s.  It essentially says that any Governmental Entity or Board has to apply the law as it exists on the date of the hearing.  Mr. Zeller continued discussing this issue with the Board.  
L. Viereck made a motion to have A. Zappasodi draft a letter to send to the Legislature regarding this issue.  J. Maugeri seconded the motion.  All were in favor.

With nothing further to discuss A. Schwager made a motion to adjourn which was seconded by J. Casella.  All were in favor.
The JLUB meeting adjourned at 8:37 pm.  

Respectfully submitted,

Christina M. Marquis

Joint Land Use Secretary
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