JOINT LAND USE BOARD

REGULAR MEETING

December 3, 2009

“MINUTES”

Chairman Viereck called the meeting to order at 7:05 pm. 
Adequate notice of this meeting had been provided in accordance with the Open Public Meetings Act.

Chairman Viereck led all present in the Pledge of Allegiance

Roll was as follows:

John Casella – Absent, Mayor Chila – Absent, John Descano – Present, Jaclyn Dopke – Absent, Alex Elefante – Present,  Cal Greene – Present, Paul Lott – Present, Joe Maugeri – Present,  Jocelyn Phillips – Present, Mike Salvaggio – Present, Alan Schwager – Present,  Chairman Viereck – Present, Anthony Zappasodi – Present.

Also present:  Sandy Zeller – Solicitor and Bob Melvin – Planner. 

Mr. Zeller swore in the Board’s Professionals that were present.  

First on the Agenda is to approve the Minutes from November 5, 2009.  A. Schwager made a motion to approve which was seconded by A. Elefante.  All were in favor.
Next is to approve the Resolution Granting Third Amended Final Major Subdivision Approval for Phase 2 to K. Hovnanian at Woolwich I, LLC.

A. Schwager made the motion to approve which was seconded by A. Elefante.  Roll was as follows:

A. Zappasodi – Abstain, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, A. Elefante – Abstain, Chairman Viereck – Yes, M. Salvaggio – Yes.
Next is the Resolution Recommending the Tree Removal Ordinance.

Mr. Zeller stated that this was heard on November 5 and sent the Resolution out today.  He doesn’t know if the Board members had an opportunity to review it.  This is the Ordinance that was discussed on 11/5 and calls for a Recommendation to the Township Committee.  It should be noted that this Ordinance is not going to be a part of the Township Zoning Ordinance; rather it is a part of the regular ordinances dealing with Police powers to help protect the public health, safety, welfare and morals of the Township.  There were “4” recommendations for changes that the Land Use Board had suggested at the time of the hearing.  Mr. Zeller stated these changes.
A. Schwager made a motion to approve the Resolution which was seconded by A. Elefante.  Roll was as follows:

P. Lott – Abstain, A. Zappasodi – Yes, C. Greene – Abstain, J. Descano – Yes, A. Schwager – Yes, A. Elefante – Yes, Chairman Viereck – Abstain, M. Salvaggio – Yes, J. Maugeri - Yes.

Under New Business is the public hearing to adopt the Round 3 Housing Plan.  

B. Melvin stated that Mr. Jim Bell was here from their Office to present the Plan.

Before beginning Mr. Zeller stated that this is the Public Hearing with regard to the Townships Housing Plan which is part of the housing plan element which is part of the Master Plan.  This Housing plan is a document that is required by law for the Township to consider and adopt as part of its affordable housing plans.  Mr. Zeller continued with COAH’s regulations for each Township.    Mr. Zeller stated that this meeting has been properly noticed as required.  The matter before the Board tonight is to adopt the Housing Plan Element and Fair Share Plan which will become a part of the Woolwich Township Master Plan.  The plan will then go to Township Committee for endorsement.  Then it can be filed with the Court.
Mr. Zeller swore in Mr. Jim Bell.  Mr. Bell stated his qualifications.  Mr. Zeller then marked a copy of the “Draft Housing Plan” into the record as JLUB-1.

Mr. Bell continued with an overview of the plan and the few minor changes that will need to be made along with the rules set by COAH.  They had come up with new rules that are still under appellate court review but the Township has a deadline and this plan needs to be adopted right now.
Discussion took place over the COAH fee that can be collected at this time.

In 2005, the Davidson Road Site was removed from the plan and it was upheld by the Court and an order of the Court showed that this was a valid thing to do.

Based on an analysis of the Certificates of Occupancy and the economy, they have advised the town to accept the COAH number that is in the COAH rules of the Third Round Obligation of the current plan.  Right now the Town is roughly a little over 270 units of obligation and the obligation we took is 332, given the fact that right now the Town has adopted the TDR plan but there is no infrastructure to implement that plan and we feel confident that this number is a reasonable affordable housing obligation at this time.

J. Bell stated that the Town is 508 units over our number and if a project were to die it would come off the excess and would not change the obligation of 332.  Extensive conversation took place over the Townships obligation.
A. Schwager made a motion to open the meeting to the public which was seconded by A. Elefante.  All were in favor.

With no public comment, A. Schwager made a motion to close the pubic portion which was seconded by P. Lott.  All were in favor.

Mr. Zeller went over the changes that need to be made in the plan and Mr. Bell stated that he would make those changes.

With nothing further to discuss, A. Schwager made a motion to adopt the Housing Element and Fair Share Plan as prepared by Jim Bell at Group Melvin Design.  
C. Greene seconded the motion.  Roll was as follows:

A. Zappasodi – Yes, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, A. Elefante – Yes, M. Salvaggio – Yes, J. Maugeri – Yes, J. Phillips – Yes, Chairman Viereck – Yes.

Mr. Zeller submitted a proposed draft of the Resolution to be adopted by the Board.  

A. Schwager made a motion to approve the Resolution to Adopt the Housing Plan as part of the Housing Element.  A. Zappasodi seconded the motion.  Roll was as follows:

A. Zappasodi – Yes, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, A. Elefante – Yes, M. Salvaggio – Yes, J. Maugeri – Yes, J. Phillips – Yes, Chairman Viereck – Yes.

Next on the Agenda is Robert Rushton, requesting relief from previous Resolution for Ample Storage.

For the record P. Lott recused himself from this portion of the meeting.

A. Zappasodi gave some background to this request.  There were some commercial vehicles parked out at the Ample Storage site.  After reviewing all the Resolutions on this matter, there was nothing in there that would permit parking of commercial vehicles, so after some discussion he suggested that Mr. Rushton come before this Board to seek specific relief from the Resolution.  There were many Resolutions for this application and they are all very specific.  So he believes that the paper trail needs to be changed to allow the storage of commercial vehicles.  He personally does not have an objection to this request.
Chairman Viereck asked if there was anything in the Resolution that says that this is not allowed.  A. Zappasodi said no.  Chairman Viereck asked why this is a problem if there is no Ordinance that does not allow this.  Mr. Zappasodi stated that it is not in the Resolution to approve it and everything was very specific so he made a judgment call.

J. Descano stated that if the Resolution is so specific and it specifically does not prohibit this then it is a non-issue.  It does not prohibit it, therefore it is permitted.  To deny Mr. Rushton to park vehicles overnight cripples his business.

Mr. Zeller swore in Mr. Robert Rushton.

A. Elefante asked Mr. Rushton the definition of a storage facility like his.

Mr. Rushton stated that it is basically a row of garages where people bring their stuff and store it in there.  There are parking spots for boats, RV’s and trucks, like a Ryder Truck not a tractor trailer.
Conversation continued over the coming and going of the trucks that are being parked at the Ample Storage facility.

A. Schwager stated that this is not disallowed by Ordinance or Resolution and Mr. Zappasodi stated that it is not clearly permitted either.  
The time of operation was then discussed.  Mr. Rushton would like to allow his tenants to come and go 24 hours.  A. Zappasodi stated that there are 2 different Resolutions that state access to the site will be denied after 10pm, the site will not be open for 24 hours.

Mr. Zeller stated that Mr. Rushton would have to ask for relief from conditions to be open 24 hours.  What we are being asked for tonight is actually an interpretation for parking of the trucks.  

Mr. Zeller stated that just a letter is needed to be sent from the Township to allow parking of vehicles because there is nothing prohibiting it.  A. Zappasodi will send the letter.  He will have to make a formal request to change the hours of operation and provide notice to surrounding neighbors.

Chairman Viereck called for a 5 minute recess at 8:27.

The meeting reconvened at 8:37.

P. Lott rejoined the meeting.

Chairman Viereck continued with the correspondence from Mr. Ed Penberthy asking to remove Summit Ventures, Villages II and HiLo Farms from tonight’s meeting until the February 18, 2010 meeting.

Mr. Zeller stated that this was a request on behalf of Summit Ventures to adjourn their application.  We have had this scheduled a number of times.  A. Schwager stated “7” to be exact.  Mr. Zeller stated that there was a public hearing at which time we took testimony in May and Mr. Schwager will provide us with all the specific dates.  Mr. Zeller continued stating that right after this letter was received making this request, Summit Ventures, has filed a lawsuit against the School District and the Township seeking a declaratory judgment that either the School District is obligated to construct the road through their property or the Township is obligated to take steps to force the School District to construct the Road, or the Township construct the Road.  So, clearly the applicant is not ready to proceed because if that road isn’t constructed in that location, it is likely they will have to revise the plans that were previously submitted for consideration before this Board for approval.  In any event, in this regard his recommendation would be to consider granting that adjournment and advising them that this is the last adjournment that the Board will consider.  If they aren’t prepared to go forward when the matter is scheduled, they have requested 2/18/10, but we control the Agenda not them, so we can fix a date.  As you know, the second meeting date is usually reserved for Zoning applications and the first Thursday is for the Planning aspect of the JLUB, so even though we have not re-organized yet, the first meeting in February would be the 4th or March 4th.  

A. Schwager added that we don’t know that until we reorganize.  He continued stating that this application was deemed Complete on January 7, 2009.  They were then scheduled for a Hearing on February 5th and they cancelled.  They were scheduled for a Hearing on March 19th, they cancelled.  They were scheduled for May 21st, they appeared and gave some testimony and that meeting was continued to July 16th, which they cancelled.  They postponed to September 17th, which they cancelled and postponed until today 12/3/09.  Three days ago they cancelled.  If the meeting was supposed to happen tonight, they knew they had to give public notice, so they knew at least 10 days ago that they weren’t coming tonight and yet they did not give this Board the courtesy of notification of at least 10 days ago.  We certainly would not allow this from anybody else and he can not help but feel that this applicant is just trying to take control of this Board and using this Board as a mockery.  He certainly opposes and would not have any objections to dismissing this application without prejudice and they can re-file when they are prepared to.  At this time he is very much against granting them a new date, because as soon as we grant them a new date we are again at their whim to do as they desire and there is nothing stopping them from cancelling for the 8th time.  We certainly wouldn’t do this for any other applicant, again he thinks they are making a mockery of this Board and just not giving this Board any credit or respect.  

A. Elefante stated that he does not disagree but would like to know what the Board’s legal options are.  A. Schwager asked if the Board is within their legal rights to dismiss without prejudice.

Mr. Zeller stated that he believes they would be, the request for an extension is discretionary, so the Board has the right not to grant that request.  

P. Lott stated that his only concern is that some of the discussions that they have had regarding this application at other meetings led to requests that they were not ready to go to the scheduled meeting and we as a Board requested to postpone some of those scheduled meetings.  He does not know if those dates are involved with what Mr. Schwager has.  A. Schwager stated that he got those dates directly from Chris and he does not personally remember us asking them to adjourn.
Chairman Viereck stated that 2 or 3 times in small groups that they also met with the School District also it was decided within those meetings that there was no way the School Board would have time to get back to us to move forward on the scheduled dates.  His opinion is that the School District is responsible for a lot of this also.  Summit had their own issues the first 3 or 4 times they cancelled had to do with their own design and some questions about trees.  He doesn’t see them being in on the 18th.
A. Schwager stated that the Board has to get back to the first meeting of the month being Planning and the second meeting being Zoning.  That being said throws the 18th out, but after a year everybody knows they have to come up with all new plans.  To give them a date when they are not prepared is against the grain of this Board.  

Chairman Viereck asked Mr. Zeller what advice he can give this Board.

Mr. Zeller stated that the lawsuit is public record so we can indicate that the lawsuit has been filed against the School District and the Township.

A. Schwager stated that he had an opinion of this application well before he learned of this lawsuit and in fact had a conversation with A. Zappasodi a week ago.  He just thinks this applicant is out of line.  Mr. Zappasodi stated that he did speak with Mr. Schwager about this a week ago.

Mr. Zeller stated that the issue is if the Board has the right to deny their request for an adjournment and he would indicate that we do, in fact, have that right.  He would be more comfortable if we had said when they requested the last adjournment that this would be the last time before we take the drastic action of dismissing your application.  It does put an imposition on this Board, certainly for the scheduling.  Even the most involved applications should be completed, in our schedule, well within a year from when they were deemed Complete.  

At one of the meetings, the traffic report done by Summit was done when the school was not open for a full day so the School District asked Summit to have the traffic study done over again when school is in session to give the School District a good view of what the traffic impact would be.  That has not occurred to his knowledge.  P. Lott stated that he does not believe they have any intentions of doing it either.  He believes Mr. Canter addressed it in a letter.  A. Zappasodi stated that there was a Supplemental Traffic Study done on a half day of school.  He stated that he was present in discussions with Summit Ventures where they agreed to do another one.

A. Schwager stated that their GDP calls for a bi-annual traffic update and he does not believe we’ve gotten update in more than 2 years.  

Mr. Zeller stated if they want to consider granting the adjournment, we can make it conditioned on them submitting the revised traffic study by a certain date and if it’s not received by that date then the application will be dismissed without prejudice.

A. Schwager is concerned that there is nothing valid in that application since it was deemed complete a year ago.  

C. Greene asked what would be at risk if it was dismissed because the applicant has not come across with much of anything at this point.

Mr. Zeller would acknowledge that typically when we have an applicant request an adjournment they come to the meeting and we could have an opportunity to discuss with them the purpose and justifications of their request.  They’ve chosen not to do that.  They wrote a letter dated November 30th and the lawsuit is dated December 2nd.  

J. Descano asked what the implications would be to this Board and the Township if they dismiss without prejudice.  

Mr. Zeller stated that they could file another lawsuit or amend one of their existing lawsuits.  They currently have “2” active lawsuits against the Township and the Land Use Board.
A. Schwager stated again that this Board would certainly not even consider giving this many courtesies to any other applicant.  

A brief discussion took place on what the Boards options are at this point.

With nothing further to discuss, A. Schwager made a motion to dismiss this application without prejudice.  The applicant can certainly feel free to re-submit an application at any time.  He thinks enough time and patience over the past year has been given to this applicant and he believes this Board is well within our rights to dismiss without prejudice.  J. Descano seconded the motion.

A. Elefante stated that he is uncomfortable with what we have set ourselves up for here.  He thinks there is a legal obligation on this Boards part to follow the process through but inform them of our expectations and this is the last time.
A. Schwager stated that his motion still stands because this application was deemed complete.

Chairman Viereck asked if they have ever supplied a revised tree study.  Mr. Melvin stated that he has not seen one.  

Chairman Viereck stated that there is a motion made and a second to dismiss, please roll call.

A. Zappasodi – No, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, A. Elefante – Yes, M. Salvaggio – Yes, J. Maugeri – Abstain, J. Phillips – Yes, Chairman Viereck – No.

Motion Carries.

Mr. Zeller stated that he will write to Mr. Penberthy and let him know this decision.

Nothing left on this Agenda, the next meeting is December 17th.

With nothing left to discuss, A. Schwager made a motion to adjourn which was seconded by P. Lott.  All were in favor.

The JLUB meeting adjourned at 9:03 pm.

Respectfully submitted,

Christina M. Marquis

Joint Land Use Secretary
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