JOINT LAND USE BOARD

REGULAR MEETING

January 15, 2009
“MINUTES”

Chairman Viereck called the meeting to order at 7:20 pm. 
Adequate notice of this meeting had been provided in accordance with the Open Public Meetings Act.
Chairman Viereck led all present in the Pledge of Allegiance
Roll was as follows:
John Casella – Present, Mayor Chila – Absent, John Descano – Present, Jaclyn Dopke – Present, Alex Elefante – Present,  Cal Greene – Present, Paul Lott – Absent, Joe Maugeri – Absent,  Jocelyn Phillips – Present, Mike Salvaggio – Present, Alan Schwager – Present,  Chairman Viereck – Present, Anthony Zappasodi – Present.

Also present:  Sandy Zeller – Solicitor, and Bob Melvin – Planner.

Mr. Zeller swore in the Board’s Professionals that were present.
First on the Agenda was to approve or amend the Minutes from the Regular meeting of December 04, 2008.  A. Zappasodi made a motion to approve as written which was seconded by A Elefante.  All were in favor except for J. Casella, J. Dopke and J. Phillips who all abstained.
First on the Agenda is a Minor Subdivision and Bulk Variance to Stanley A. Kemp, Jr., applicant and Alfina Amendolia, owner for Block 59, Lot 2.01.

Mr. Gary Thompson was present to represent the applicant.  Mr. Thompson gave a brief description of the application and the lot in question.  
Mrs. Alfina Amendolia, Stan Kemp Sr. and Stan Kemp Jr. were all sworn in by Mr. Zeller.

Mr. Kemp Jr. stated that the house he will be building on the new lot will be a 2-story with a full basement, 3 bedrooms and approximately 2500 square feet.  The outside will be brick and siding and will fit in with other homes in the area.
Mr. Thompson passed around 2 pictures of the site which Mr. Zeller marked into the record as A1.  The tax map of the site was marked A2.
The location of where on the property Mr. Kemp, Jr. would like to build his home was discussed.

Bob Melvin continued with his letter dated January 12, 2009.

Mr. Melvin stated that there are a number of Variances that are required for this property which is in the R1 residential zone and there is a variance required for lot area.  The minimum lot area is 87,000 square foot and the plan proposes 2 lots at 32,900 sf, and 48243 sf.  The minimum requirement for lot width is 185 feet, this plan proposes a lot width of 137 feet for lot 2 and the second lot would be conforming at 238 feet.  There is a pre-existing condition for front yard set back for the existing house.  A 60 foot front yard setback is required and the house is sitting at 54.51 feet off the right of way.  

There is a gross density variance required.  The maximum permitted gross density is .5 units per acre; the plan proposes 1.32 units per acre for lot 2 and .9 for lot 2.01.  There are also buffer requirements to the adjacent property Block 59, Lot 3 which is preserved farmland, so there is a requirement for a 100 foot buffer, including a living buffer and a 6ft vinyl fence.  Curb and sidewalk requirements would have to be waived by the Board if they so desired.  The proposed plan also does not meet criteria for the depth to width ratio.
Mr. Kemp, Jr. described the property behind the proposed new home stating that it is a heavily wooded area and he would estimate that it extends back at least 100 to 150 feet then drops down at least 10 to 15 feet into a ravine.

Curbing and sidewalk along Backcreek Road was discussed.

Mr. Kemp Jr. stated that this property has been in his family for many years and it has always been the intention of his grandparents for something like this to happen and he would like the Board to consider this.  
C. Greene asked why they did not slide the house down on the property and make it more conforming.  Mr. Kemp stated that they wanted to have a view of the grandmother’s house.

J. Descano has a concern with lot #2 which they are proposing to make .88 acres in a 2 acre zoning district.  He is concerned with a potential future owner coming before this Board requesting relief because they have an unsuitable condition which this Board would subsequently be creating if this project were approved tonight.  

Extensive conversation ensued over the creation of this minor subdivision being in a 2 acre zoning area.   The agricultural buffer was also discussed.  A. Elefante stated that he doesn’t believe the agricultural buffer is the issue here; it is the size of the lot that Mr. Kemp wants to create. 
A. Zappasodi made a motion to open the meeting to the public which was seconded by A. Schwager.  All were in favor.

With no public comment, A. Schwager made a motion to close which was seconded by A. Elefante.  All were in favor.

Chairman Viereck stated that this is an issue that he believes will be coming before the Board for the next several because of various reasons.  There are parcels now that are less than 10 acres that don’t qualify for TDR.  There are parcels that are ½ acre or ¾ acre that have already been subdivided and then there are parcels like the one before us that the intent was to subdivided the ground but they waited to long.  If you go to the Land Use Law, the requirements for a Variance are very specific on what must be proven.  

Mr. Zeller stated that this is a bulk variance that falls under 40:55D-70 c.(1)  in the MLUL  which indicates a hardship variance because of the shape of the lot.   The applicant still has the burden of proof of justifying the need for the variance and what benefits would be created to the Township as a result of that variance.  The other considerations as was indicated is the Zoning which requires a 2 acre parcel, which this lot, as it presently exists, conforms to.  The Master Plan as indicated was adopted in 2003 which created this 2 acre zoning.  When that review was looked at the surrounding area was taken into consideration and this lot conformed to that surrounding area and that was the intent of the Planning Board when they adopted the Master Plan and the Township Committee when they adopted the Zoning Ordinance which made this 2 acre zoning.  
So, it is the applicants burden to satisfy the criteria of the Statute to justify a deviation and a substantial deviation at that, where they want to create “2” substantially undersized lots that have been in the family but we cannot control what will happen with the ownership in the future.

Mr. Thompson stated that he believes a “C (2)” Variance could be also be considered by the Board.  Mr. Zeller stated that it could but he believes this is a harder burden to prove because there has to be some benefit to the Township and the surrounding area.  The benefits of granting this type of Variance have to substantially outweigh any detriment to the public good.
Chairman Viereck asked Mr. Zeller what would be a detriment in an application like this.  Mr. Zeller stated that the basic detriment is that they would be creating “2” substantially undersized non-conforming lots in a Zone where the Ordinance is not that old, and where the Township Committee stated that they wanted 2 acre zoning.

A. Schwager stated that this is an odd shaped lot and given the fact that it is an odd shaped lot it appears to be particularly suited for “1” dwelling on this lot.  Maybe there is a reason that there is an existing house on there because that is what fits.  In 2003 it was made 2 acre zoning from 1 ½ acre zoning.  

Mr. Kemp Sr. stated that his son was born here and wants to stay here.  They would like to keep the family together.

Mr. Schwager can understand that but as Board members looking at the facts, there are certain criteria that have to be met and it is the applicant’s obligation to meet the positive and negative criteria.  Mr. Schwager stated that he has not seen where they have met the burden other than it being good for them.  This Board was created to do what it good for the Township and they have not shown how this is good for everyone in the Township.

Mr. Kemp Sr. asked how it is going to hurt the Township.  Mr. Schwager stated, “Why is there Zoning at all”.  Towns have zoning because there are laws.  Mr. Zappasodi asked who would live in the existing home in the future.  Mr. Kemp stated his daughter would move in to his mother-in-laws home when the time comes, it would continue to be a family compound.
J. Phillips asked if there was any way they could do an addition to the existing home instead of building a new home.  Mr. Kemp Jr. stated that this is not an option, if he can’t proceed with this project he will go elsewhere.

COAH requirements were discussed.  If this project was to be granted the COAH fee would be approximately $31,000.
Mr. Zeller continued recapping the the Variances that would need to be granted to approve this Minor Subdivision.  

· The existing condition, not created by the application, is the front yard setback for the house on Lot 2.

· The lot area for Lot 2 at .8 acre.

· The lot area for Lot 2.01 at 1.1 acre.

· Lot width of Lot 2 would be 137 feet where 185 feet is required and proposed lot 2.01 would conform at 238 feet.

· The Gross Density Variance.  The ordinance requires the maximum permitted GD is 0.5 units per acre.  This is in effect creating a variance for both of those lots ~ 1.32 units per acre on lot 2 and 0.9 units per acre on lot 2.01.

· The agricultural buffer.

There are also “3” waivers.

· The depth to width ratio.

· Curbing 

· Sidewalks

Mrs. Amendolia stated that she would like to see her grandson live there.  The property has been in her family since 1930 or 31 and she would like her grandson to have the permission to live next to her so he can watch over her.  Her family has paid the taxes all these years and she thinks there is plenty of room there for him to build a house.

A. Zappasodi asked if the Board had any rights to condition waivers to the title remaining in the family.  Mr. Zeller stated that the Board can’t do that; it would make the property worthless.
Mr. Kemp Sr. stated that he understands that the Board has to follow regulations but he asks them to keep in mind what they are trying to do. 

C. Greene stated that they do have other options and that is what is giving everyone a lot of problems.  They could add on to the existing house or tear it down and build a larger house with a mother-in-law suite.  The regulations are very clear.

Mr. Kemp would like the Board to be sympathetic.

With nothing further to discuss, A. Elefante stated that he would like to make a motion, but with a sad heart because he knows what the Kemps are trying to accomplish, but he makes a motion to Deny the application for Block 59, Lot 2 based on it not meeting the criteria for Zoning in this Township.  A. Schwager seconded the motion.  Roll was as follows:

A. Zappasodi ~ Yes to Deny, C. Greene ~ Yes to Deny, J. Descano ~ Yes to Deny, A. Schwager ~ Yes to Deny, A. Elefante ~ Yes to Deny, J. Casella ~ No, because of the hardship and he feels it should be kept in the family, Chairman Viereck ~ No, for the reason that this Board has to find a way to keep the next generation here.

5 – Yes to Deny, 2 – No, Motion to Deny carries.

With nothing further to discuss, J. Casella made a motion to adjourn which was seconded by A. Schwager.  All were in favor.

The Land Use Board adjourned at 8:25 pm.

Respectfully submitted,

Christina M. Marquis

Land Use Board Secretary
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