JOINT LAND USE BOARD

REGULAR MEETING

October 2, 2008
“MINUTES”

Chairman Viereck called the meeting to order at 7:00 pm. 
Adequate notice of this meeting had been provided in accordance with the Open Public Meetings Act.  

Chairman Viereck led all present in the Pledge of Allegiance
Roll was as follows:
John Casella – Present, Mayor Chila – Absent, John Descano – Present, Jaclyn Dopke – Present, Alex Elefante – Absent,  Cal Greene – Present, Paul Lott – Absent, Joe Maugeri – Present,  Mike Salvaggio – Present, Alan Schwager – Present,  Chairman Viereck – Present, Anthony Zappasodi – Present.

Chairman Viereck would like to note that that Councilman Lott and Mayor Chila are not present due to the Zoning Issues that are scheduled for this evening.
Also present:  Allen S. Zeller – Solicitor, Bob Melvin – Planner.

Mr. Zeller swore in the Board’s Professionals that were present.

First on the Agenda is to approve or amend the Minutes from the Regular Meeting of September 18, 2008.  A. Schwager made a motion to approve which was seconded by J. Casella.  All were in favor. 

Next is to approve the following Resolutions:

· Resolution Granting Second Amended Final Major Subdivision Approval for Phase 2B of K. Hovnanian at Woolwich ~ Block 2, Lots 2, 3, 4, 6, 7, 8 and 24.

A. Schwager made a motion to approve which was seconded by A. Zappasodi.  Roll was as follows:

A. Zappasodi – Yes, C. Greene – Abstain, J. Descano – Yes, A. Schwager – Yes, J. Casella – Yes, M. Salvaggio – Yes, Jaclyn Dopke – Yes, Joe Maugeri – Abstain, Chairman Viereck – Yes.

· Resolution Amending the Final Major Subdivision Approval to NAR Farms, LLC for Oak Grove Estates ~ Block 11, Lots 2, 24 and 24.01.
A. Schwager made a motion to approve which was seconded by C. Greene.  Roll was as follows:
A. Zappasodi – Yes, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, 

J. Casella – Yes, M. Salvaggio – Yes, Jaclyn Dopke – Abstain, Joe Maugeri – Abstain, Chairman Viereck – Yes.

Next under New Business is Rosina Wright, request for Extension of Minor Subdivision Approval, and they are also here for a Use Variance Application, Block 5, and Lot 6.03.

Mr. Clyde Walker was present to represent the applicant, Rosina Wright.

Mr. Walker continued with the Extension request on the April Memorilization of the Subdivision.  The Board approved a 3 lot Minor Subdivision involving Ms. Wrights property along High Hill Road.  They ran in to some unfortunate problems with the County dealing with the frontage and the amount of land they wanted to have dedicated to the County for the widening of the road.  They also want to include on that an entrance on to what will be lot 6.08.  They were able to overcome all of these hurdles and present them with the proper documentation.  They also wanted Title Reports demonstrating that Ms. Wright owned the land, which he did provide to them, unfortunately they would not accept the Title work that he had presented because it was 2 months older than the amount of time that they normally allow, so they had to reorder the Title work.
Unfortunately, they had 190 days in which to memorialize a subdivision plan and we are fast approaching they end of that.  So he is requesting an extension of time in which to memorialize the subdivision for 60 days in order to give them the opportunity to conclude the work with the County.
Mr. Zeller continued quoting MLUL 40:55D-47 regarding Minor Subdivisions.  It provides that the Planning Board may extend the 190 day period for filing a Minor Subdivision Deed if the developer proves to the reasonable satisfaction of the Planning Board that the developer was barred or prevented, directly or indirectly, from filing because of delays in obtaining legally required approvals from other governmental entities and that the developer applied promptly for and diligently pursued the required approvals.  The length of the extension shall be equal to the period of delay caused by the wait for the required approvals, as determined by the planning board.  
Chairman Viereck stated that the testimony that has been provided speaks to these reasons for the extension.

Mr. Walker stated that he has written to the County a few times and has made telephone calls.  He asked them if there was any further information or corrections necessary to please let him know and he would provide them promptly.  There was no response over a 2 month period.
A. Schwager made a motion to grant the 60 day extension in order to obtain all of the approvals.  It appears that the applicant has demonstrated that they have been diligently working towards a resolution and just need a little more time to obtain all the approvals.  J. Descano seconded the motion.  Roll was as follows:

A. Zappasodi – Yes, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, J. Casella – Yes, M. Salvaggio – Yes, Jaclyn Dopke – Yes, Joe Maugeri – Yes, Chairman Viereck – Yes.

Mr. Walker continued with the Use Variance for Lot 6.03

Mr. Walker stated that the County is requiring them to have 2 entrances.  The one by the pond will be eliminated.  There will be an entrance on lot 6.08 and the entrance on lot 6.03 will remain with an easement to lot 6.
Ms. Rosina Wright was sworn in by Mr. Zeller.

J. Maugeri stated to put a driveway on lot 6.08 is extremely dangerous and he can’t believe that the County would want an entrance there.
Mr. Walker continued stating that the Use that Mr. Wright has applied for is to Use and modify the existing house on lot 6.03 to expand the Use that she has which will be on 6.08, where the dance studio is.  She would like to be permitted to Use the house on 6.03 also as the dance studio and administrative offices.  
When they came before the Board back in March Ms. Wright stated that she did not have any plans for the subdivision.  Ms. Wright stated that someone was renting the house at that time.  Since then her business has grown and she needs more room.  She was trying to expand into town and it didn’t work out.  Her first dance studio was in the house and she figured she could use the house again.  She stated that she has several teachers that want to teach and she doesn’t have any room for them.  

Ms. Wright stated that she has been teaching 32 years in the studio and 6 in the house when she first opened in 1970.

Ms. Wright stated that she tried to rent the Flower Shoppe and it became too costly.  She will be making modifications to the house which includes an addition on the left side which will be 25’ x 40’, and in the back where the den use to be will be 14 ½ ‘ x 42’.  When you walk into the house there will be a waiting room with two handicap bathrooms, an office and a stock room.  Then hopefully she will expand a lot more and be able to use the rooms upstairs.  There are no parking problems.  

B. Melvin asked how many students can be accommodated with these additions included.  Ms. Wright stated anywhere from 60 to 100 at a time.  She has about 130 students now.

J. Descano asked if this Use were approved, it would be a commercial Use and wouldn’t it be subject to land development approval.  B. Melvin stated yes, the board has leeway to make that decision.

A. Schwager asked what the substantial benefit will be to the community.  Ms. Wright stated that if anyone needs the facility, they can rent it from her.  Mr. Walker stated that it is a service to the community in that it provides this service for the children of the community.  
J. Descano asked if this is an inherently beneficial Use because a school is an inherently beneficial Use.  Mr. Zeller stated that this is not a school as a school is defined by the MLUL; this is just a business that provides as service no different than if you had a tutoring class.  

Mr. Zeller continued stating that in March of this year Ms. Wright made an application for a Minor Subdivision to create 3 new lots, as was determined.  She also made an application for a Use Variance to permit lot 6.08 to be used as a dance studio in a residential zone where that Use is permitted.  That Use was granted and was really a continuation of what was a pre-existing, non-conforming Use that has been going on in excess of 30 years at that location.  One of the conditions of approval was that the use of the dance studio cannot be changed or expanded in any way without further approval.  There were representations that they weren’t going to expand the dance studio use beyond what previously existed at that time.  The testimony then was that they met the positive criteria because it was creating 3 lots that were in conformance with the zone.  Here what we have is an expansion of the Use Variance for business purposes.  The fact that she could not find another place to locate the expanded dance studio because the rent was to high is not a basis for consideration to approve a Use Variance, and this really isn’t a Use Variance it is an expansion of a Use Variance which the law continually looks very poorly on.  Case law always says that non-conforming Uses should not be expanded; and should not be expanded for business purposes, particularly when they are in a residential zone.  The applicant has to prove special reasons for being granted the expansion of a non-permitted Use particularly for business reasons.  This may be called a dance school but it is not a school as defined by the MLUL.  Testimony does not show an undo hardship.
J. Descano asked if it would be worse to expand on lot 6.08 or make another lot non-conforming.  He asked Ms. Wright if she explored the possibility of expanding the already existing studio.  Ms. Wright stated that she could not wait 2 years, she has teachers that are bringing her a lot of money now and she has no room.  Mr. Descano stated that if this variance were granted we would have two adjacent lots that are both non-conforming in a residential zone and to him that is worse then expanding the already non-conforming Use.  Mr. Walker stated that they need to look at where these lots are located.
Mr. Zeller stated that the Board does not have to look at where the lots are located, what they are asking to do is rezone this property which this Board is not permitted to do.  They want to change the zoning on this property to permit commercial Use and they will need to ask Township Committee to re-zone this property because it is not properly zoned.  We, in effect, are being asked to rezone by Variance.  
Mr. Walker disagreed with this because if they were asking to be rezoned, we would be able to do anything permitted in the commercial setting, which is not what is being asked here, it is a specific Use that is being asked for.

Mr. Zeller stated that they are expanding the business not only from one lot now into two lots into a residential zone.  They were granted the Use Variance to permit it in conjunction with the subdivision to permit it to be limited to the one dance studio lot, and in fact, the Board even aloud Ms. Wright to retain a sign on lot 6.03 which is also not permitted and is also a use variance requirement.  She was granted any number of substantial avenues of relief with the understanding that the business was going to be restricted to that one dance studio location, and now you want to expand it into the adjoining lot.
Mr. Zeller continued reviewing the positive and negative criteria for this application.

J. Maugeri asked what the reason is that the present studio building cannot be expanded.  Ms. Wright stated that it can but she would be losing her teachers and all the students that she has right now because of lack of space.  She said the house is there and able to use now.  Mr. Maugeri asked about her proposal to add a 14’ x 40’ room on to the house to have the dance room.  Ms. Wright said that she would then have six rooms all together so she can have several things going on at the same time.  She said she needs to have X amount of students from 5:30 to 8:30 because parents work and she has to squeeze everything into a short amount of time.  Mr. Maugeri stated that he understands that and can appreciate it but why does she have to expand the house and not the existing studio.  Ms. Wright said it would take such a long time and she wants to get it done.  She could expand it but she thinks expanding the house will be quicker.
A. Schwager made a motion to open to the public which was seconded by J. Casella.  All were in favor.

With no public comment, A. Schwager made a motion to close public which was seconded by J. Maugeri.  All were in favor.

A. Zappasodi asked Ms. Wright if she thought about hiring a planner for the Use Variance.  Mr. Walker stated that they had discussed this and Ms. Wright asked him to proceed without one at this point, but if the Board feels that a Planners testimony will be beneficial in helping make a decision then they could request one.

A. Schwager stated that in Ms. Wright’s testimony she said she was originally looking to do something in town; when did that switch and when did she decide to go this route. 
Ms. Wright continued giving testimony as to when she wanted to expand her business.
She was confused as to when the exact dates were.  She had contacted A & J Contractors who told her that the expansion would be done by September.
A. Schwager stated that the original application was filed in July and it was deemed Incomplete.

Mr. Zeller stated that during the hearing in March, the applicant testified that she proposed to maintain the existing uses on each lot which include an existing single family dwelling on lot 6, an existing single family dwelling on lot 6.03 and an existing dance studio on lot 6.08.  As well, the applicant seeks to permit an existing barn to remain on lot 6.08.  

C. Greene stated that he doesn’t think there was an ulterior motive in deciding to go to the house but why wouldn’t the applicant want to just expand to the existing studio.

Ms. Wright again stated that she had teachers bringing her a ton of money and she needed to hurry up so that is why she went to town.

Mr. Greene stated that Ms. Wright’s financial gain is not a part of this Boards consideration.

Chairman Viereck stated that it is like a mirror business is being set up next door so the other one can be disposed of.   He doesn’t think that this is what Ms. Wright has in mind but it gives that appearance which raises questions.  Chairman Viereck agrees with Mr. Zappasodi that if a Planner were present some questions could be answered a little differently.

Mr. Walker asked for a moment to speak with his client.  Chairman Viereck called for a 5 minute recess at 7:55.

The meeting reconvened at 8:05.

Mr. Walker asked for a 1 month postponement in order to be able to provide additional testimony.
A. Schwager made a motion to allow the applicant a continuance providing the applicant grants and agrees to waive all time.  Mr. Walker agreed.  A. Zappasodi seconded the motion.  Roll was as follows:

A. Zappasodi – Yes, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, J. Casella – Yes, M. Salvaggio – Yes, Chairman Viereck – Yes.

Mr. Walker asked that the date be continued until November 6, 2008.  The applicant will not have to re-notice.

Next on the Agenda was a discussion on the Township Checklist.  Item #36 will be eliminated and the disk files will be provided in PDF instead of Word.

J. Descano made a motion to recommend the changes to Township Committee, these in addition to the ones discussed 2 weeks ago.  C. Green seconded the motion.  Roll was as follows:
A. Zappasodi – Yes, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, J. Casella – Yes, M. Salvaggio – Yes, Jaclyn Dopke – Yes, Joe Maugeri – Yes, Chairman Viereck – Yes.

For the record, Chairman Viereck recused himself from the rest of the meeting.  Vice Chairman Schwager took over as Chair.

Next on the Agenda are the Zoning Regulations and Design Standards.  During the first reading in front of Township Committee, representatives from Wolfson/Verrichia developers were present and they had some concerns and the Governing Body then tabled this one Ordinance and recommended it to come back to the Land Use Board for revisions. 

A meeting took place with several members of various Boards and Wolfson/Verrichia to work out these minor details.
Bob Melvin continued discussing the 19 items that have minor changes in his Memo dated 10/1/08.

For the record, the memo was marked into the record as A1.

J. Casella made a motion to open to the public which was seconded by A. Zappasodi.  All were in favor.

Bill Dion was sworn in by Mr. Zeller.

Mr. Dion would like to thank everyone for their time on this.

With no further public comment, J. Casella made a motion to close which was seconded by M. Salvaggio.  All were in favor.

A. Zappasodi made a motion to accept the changes as presented by Bob Melvin and recommend these changes be implemented in the Design Standards Ordinance and recommend it back to the Governing Body for their approval.  J. Casella seconded the motion.  Roll was as follows:

A. Zappasodi – Yes, C. Greene – Yes, J. Descano – Yes, J. Casella – Yes, 
M. Salvaggio – Yes, Jaclyn Dopke – Yes, Joe Maugeri – Yes, A. Schwager – Yes.
A. Zappasodi made a motion to accept the Resolution regarding the Zoning Regulations and Design Standards Ordinance.  C. Greene Seconded the motion.  Roll was as follows:
A. Zappasodi – Yes, C. Greene – Yes, J. Descano – Yes, J. Casella – Yes, 

M. Salvaggio – Yes, Jaclyn Dopke – Yes, Joe Maugeri – Yes, A. Schwager – Yes.

With nothing further to discuss, J. Casella made a motion to adjourn which was seconded by A. Zappasodi.  All were in favor.

The Land Use Board meeting adjourned at 8:43.

Respectfully submitted,

Christina M. Marquis

Land Use Secretary
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