JOINT LAND USE BOARD

REGULAR MEETING

June 19, 2008
“MINUTES”

Chairman Viereck called the meeting to order at 7:00 pm. 
Adequate notice of this meeting had been provided in accordance with the Open Public Meetings Act.
Chairman Viereck led all present in the Pledge of Allegiance
Roll was as follows:
John Casella – Present, John Descano – Present, Jaclyn Dopke – Present, Alex Elefante – Present,  Cal Greene – Present, Deputy Mayor Lavender – Absent, Paul Lott – Present, Joe Maugeri – Present,  Mike Salvaggio – Present, Alan Schwager – Present,  Chairman Viereck – Present, Anthony Zappasodi – Present. 

Also present:  Allen S. Zeller – Solicitor, and Bob Melvin – Planner.

Mr. Zeller swore in the Board’s Professionals that were present.
First on the Agenda is to approve or amend the Minutes from the Regular Meeting of June 5, 2008.  A. Schwager made a motion to approve which was seconded by 
C. Greene.  All were in favor.
Next is the Resolution Granting Preliminary and Final Minor Site Plan Approval and Conditional Use approval to Metro PCS Pennsylvania, LLC ~ Block 28, Lot 2.
A. Elefante made the motion which was seconded by J. Casella.  Roll was as follows:

A. Zappasodi – Abstain, C. Greene – Yes, J. Descano – Yes, A. Schwager – Abstain, A. Elefante – Yes, J. Casella – Yes, Chairman Viereck – Yes.

Next on the Agenda under New Business is Lawrence J. Fox ~ Bulk Variance, Block 24, Lot 3.21.

For the record, P. Lott and J. Dopke recused themselves from this portion of the meeting.

Mrs. Kimberly Fox and Mr. Lawrence J. Fox were both sworn in by Mr. Zeller.

Mr. Fox continued with an brief overview of the project.  They would like to put a deck behind their house with a very small hot tub.  They live on a cul-de-sac so they have a very odd setback line.  Their house is only 51 feet from the curb, so the deck will cross over the setback about 2 to 3 feet.  Mrs. Fox passed out some pictures of the proposed project.  S. Zeller marked these photos into the record as A1, A2 and A3.
Mr. Fox stated that because they are on a cul-de-sac they essentially have 3 front yards and the set back line comes in on a semi-circle and actually comes up to the corner of their house.  They would just like to square off the back of their house for the deck and hot tub.

Extensive conversation ensued over where the Fox’s house sits and the location of the deck and hot tub.

A. Schwager stated that in order to grant a bulk variance they will have to show that this is the best place for the deck.  So can this be done without a bulk variance and if they can’t they need to explain to the Board why this is the only place to put the deck.

Mrs. Fox stated that they had an architect come out to the house and look at their plan and he said to put the deck in any other location or extend it in any other direction would encroach into the swales of the back yard and the water run off would change.

J. Casella made a motion to open the meeting to the public which was seconded by 

A. Zappasodi.  All were in favor.

With no public comment A. Schwager made a motion to close the public portion which was seconded by J. Casella.  All were in favor.

J. Descano stated that this looks like one of the cases that because the back of this house is on the cul-de-sac, a front yard setback is imposed.  The nature of that really limits the useable, buildable area on this lot.  The Board agreed.
Bob Melvin stated that he really had no concerns and that the 51 foot setback causes a hardship for the back yard.

Conversation ensued on how much the Fox’s will be encroaching into the setback.

A. Zappasodi stated for the record that he checked with the tax collector and the taxes on the property are current.

S. Zeller stated that this Variance is a C1 Variance which is a hardship because of the configuration of the land.

J. Descano stated that due to the geometry on the site and the setbacks imposed, he thinks that they do have an inherent hardship and based on that and the testimony given he made a motion to grant the bulk variance for a distance that is to be determined.  C. Greene added that the variance should be granted in accordance with the plans and specifications dated March 8, 2008 drawn by Contrast Design, LLC.  

S. Zeller marked those plans into the record.  A. Schwager seconded the motion.

Before roll was taken a discussion ensued over the distance of the variance to be granted.  It was decided that it will be corner to corner ~ squared they cannot go past that.  The Motion and second were amended to reflect this.  Roll was as follows: 
A. Zappasodi – Yes, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, A. Elefante – Yes, J. Casella – Yes, Chairman Viereck – Yes.

J. Dopke rejoined the meeting.

Next on the Agenda is Dryden Diving Co., Inc. ~ Use Variance, Block 49 – Lot 3.
Mr. Gary Thompson was present to represent the applicant.  Mr. Thompson stated that the property in question is located on Russell Mill Road in the R1 Zoning district.  There is an existing business owned by Mr. Dryden on the property and immediately across the street.  They are here to request a Use Variance to permit 3 Connex containers that are 45’ x 8’ in size on the property for storage and mobility of his business equipment.  They are also seeking Bulk Variances because this subject property, which is a pre-existing, non-conforming condition, is .578 acres and the requirement is a 2 acre lot size.  The front yard setback requirement is 60’ and a rear yard setback is 50’.  This property has an entire depth of 81’.
Also present was Mr. Donald Dryden ~ applicant and Mr. Bruce McKenna ~ Engineer, Planner and Surveyor.  Both were sworn in by Mr. Zeller.
Mr. McKenna gave an overview of the project.  The survey of the application was marked into the record as A1.  Chairman Viereck asked Mr. McKenna to point out all the structures on the property to the Board.  Mr. Thompson stated that the encroachment will be eliminated #1 and #2 they submitted with the application the wetland delineation of A. Michael Fernandez.  Because of wetlands that are to the rear of the property and a 50’ buffer associated with the one wetland line, if the containers are moved 10’ off of the rear property line they eliminate the encroachment and they eliminate any issue as to encroachment on the wetlands buffer.
A. Schwager stated that if they move the containers 10’ off the back property line that will put them 26’ off the pavement.  Mr. Thompson agreed.

Mr. McKenna continued describing the surrounding area of the project.  He stated that steep slopes follow the whole contour of Russell Mill Road dropping from Rt. 538 all the way down towards the bridge, so there is a pretty substantial grade deferential throughout the entire area.
What Mr. Dryden has tried to do is situate these storage boxes so that he can have them on a level playing field and thereby utilize them for storage on the site.  They tried to show this on the survey and how the elevation changes throughout the site.  The surrounding area is basically undevelopable.
Mr. McKenna gave his qualifications to the Board.  
Mr. Dryden gave a general overview of his business.  He stated that his business will probably do about $2 million worth of work this year and they are working out of a little garage, so he needs the space.  He would like to have electrical service to the containers.
A. Schwager asked if he is going to do $2 million in revenue this year, why not have real buildings.  Mr. Dryden stated that he does not have the cash to go anywhere else at the moment.
A. Zappasodi stated that Mr. Dryden testified that he runs a commercial business on both sides; he would like to know if he at some point received a Variance to conduct a commercial business on this site?  He is operating a commercial entity but it is not assessed as a business.  Mr. Dryden stated that he does not know what he is assessed as, he just pays the taxes.  Mr. Zappasodi stated that he did his research and checked with the tax collector and he is classified as residential.  Mr. Dryden stated that he has been there all this time and has never tried to deceive anyone and if there is something wrong he will right it.

Mr. Zeller stated for the record he marked the 7 photos Mr. Dryden provided as A3.

A. Schwager asked how many full time employees he has.  Mr. Dryden stated that the divers are hired for the job whether it is a day job or a week job.  He has about 7 full time employees.  Mr. Schwager asked Mr. Zeller how this would be calculated for a COAH obligation. 
The COAH obligation was discussed.

J. Casella stated that he thinks this lot is perfect for what Mr. Dryden is doing.  You can’t do anything behind it or across the street.  C. Greene added that this gentleman has been there since 1985 and the residential area has grown up around him not like he is trying to come in and encroach upon an existing residential area.  J. Descano stated that it is Zoned R1.  

A. Zeller stated that this is a pre-existing, non-conforming use.  By putting this development on there, they’re expanding the non-conforming use, assuming that he has a valid pre-existing, non-conforming use.  The Township has zoned it Residential and the goal of the MLUL is to bring sites into conformity, not allow sites to go further out of conformity.  
B. Melvin asked Mr. Dryden to elaborate on his comment that he site was not suitable for a permanent structure.  Mr. Dryden stated that when he bought the property from the Scott’s they sold it because they were told that they could not build on it because it was unsuitable, it did not have enough setback and was to close to wetlands.  

Mr. Dryden stated that he was not aware of the fact that there is an Ordinance against containers and in his ignorance he thought that because they are a temporary structure that it wasn’t necessary to get a variance.

Chairman Viereck asked Mr. Zeller if these were box trailers with tags and on tires would they be legal?  Mr. Zeller stated not in this zone because it is still residential.  

Extensive conversation ensued over the zoning of this area and if this is a pre-existing non-conforming use.

A. Schwager made a motion to open the meeting to the public which was seconded by A. Zappasodi.  All were in favor.

Karen Kahn of 199 Russell Mill Road was sworn in by Mr. Zeller.  

Ms. Kahn had a letter and some pictures to share with the Board.  Because she had a cold and could not speak well, Mr. Thompson volunteered to read the letter into the record for her.  Her concern was with the dirt and sand accumulating in the street.
Mr. Zeller marked the letter and sketch into the record as R1.

A. Schwager stated that this is not for this Board to decided and if Ms. Kahn has concerns with a road she really needs to take those concerns to a Township Committee Meeting.

Mr. Randy Wolf of 228 Russell Mill Road was sworn in by Mr. Zeller.

Mr. Wolf has absolutely no objections to the containers.  He would like to see them stay because they have definitely improved the appearance of the property.  He also stated that he knows where the dirt is coming from that Ms. Kahn spoke about.  Mr. Thompson asked to confirm that it is not coming from Mr. Dryden’s property to which Mr. Wolf stated it was not.
With no further public comment A. Schwager made a motion to close the public portion which was seconded by J. Casella.  All were in favor.

Photos of the site were marked into the record as A4.  The photos were taken in December of 2007.  The photos reflect the various aspects of the project. 
The placement of the containers was discussed.  Mr. Dryden stated that they could not be placed in the other direction because of the grading of the property and the trees.

A. Schwager asked about the last trailer and if Mr. Dryden put dirt into the wetlands.  Mr. Dryden stated that he did not and went on to describe how he was able to put the trailers on a level surface.

A. Zappasodi stated that in order to grant a Use Variance the applicant needs to provide the positive and negative criteria.  Mr. McKenna stated that the fact that the Use has been there for the better part of 25 years, it seems that the surrounding community does not have an issue with it.  He does not see this use as a detriment to the community.  
Mr. Thompson added that they are asserting that the property is particularly suited for the proposed Use.  With the shape of the property, any structure on it would not meet the Township’s present requirements.  Since this is particularly an R1 district, there will never be any residents behind this property because of the wetlands and steep slopes.  So he is saying that a limited Use, such as this is particularly suited for this property.  They are also agreeable that this be expressly conditioned on the Diving Business being there; if there is no Diving Business, then the containers are gone.
Mr. McKenna concurs to Mr. Thompsons representations.

There are no wells or septic on the site.
Mr. Zappasodi would like to comment that he agrees with Mr. Wolf that the trailers do make it better from an aesthetic clean-up perspective.  The only issue he has is that it has always been zoned residential.  

Mr. Zeller asked Mr. Dryden if he has ever requested that this site be zoned commercial.  Mr. Dryden stated “no, it never occurred to him that he would have to”.  He started renting and storing equipment there, and then he purchased it and starting using the shop for the office.  This has been since 1985 and he doesn’t remember anyone ever approaching him and asking him to do this.
The COAH requirement was discussed.  Mr. Thompson stated that they will comply with the Township Ordinance.  Whatever the number is they will comply.

Discussion ensued over the zoning of the property.  Mr. Zeller stated that the Board is, in affect, rezoning the property if they grant the Use.
A. Schwager asked if a vote can be taken on the Use and not the Bulk Variance.  

S. Zeller stated that yes they could, they can separate and vote on the Variances separately.  The Use would have to be voted on first.
A. Schwager made a motion on the Use only.  He motioned to Grant the Use Variance, for Block 49, Lot 3 with the following restrictions.  The site and the business are to be used for Dryden Diving only.  Any sale of the Business terminates the Use.  He also would like to limit it to 3 trailers.  Based on the uniqueness and the dimensions of this land this probably not a bad Use for this because you cannot put a house there.  

J. Casella seconded the motion.  Roll was as follows:

A. Zappasodi – No, C. Greene – Yes, J. Descano 

For the record, A. Zappasodi stated that he believes the applicant satisfied the positive criteria but not the negative so he voted No.  Before voting J. Descano wanted to know if they were also going to limit the size of the trailers to 45’ x 8’.  The motion was amended so a new vote was taken.
A. Zappasodi – No, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, A. Elefante – Yes, J. Casella – Yes, Chairman Viereck – Yes.

Chairman Viereck called for a 10 minute recess at 8:45.

The Land Use Meeting reconvened at 8:50.

Chairman Viereck stated that the Bulk Variance is what is left to discuss.  Mr. Thompson stated that it would be for the front yard setback, rear yard setback and lot size.
B. Melvin asked if there was any way they could get a little buffering in the front.  Mr. Thompson stated that he would work with him.  Conversation continued over the buffering of the containers.

The color of the containers was discussed.
A. Zeller suggested that a Site plan should be done.  
Chairman Viereck stated that there are a lot of questions here and he would also like to see a Site Plan and maybe some pictures of the office building.  Mr. Thompson stated that there is nothing they can do about lot size and he would like to hear some comments on this because their Site plan is going to depend on what this Board wants and if they will accept the setbacks.

A. Zeller stated that is putting the cart before the horse.  This Board would need to see what the site looks like.  If any one came to this Board with a commercial approval, which they now have because of the Use, we would want to see the site and how the site is designed before the Board would approve where those buildings are going to go.
Discussion over an extension of this application ensued.

J. Casella made a motion to grant an extension to July 17th, 2008 for Dryden Diving.  
A. Schwager seconded the motion stating that the applicant will need to waive all time.  Mr. Thompson agreed and will grant an extension of time.  

B. Melvin asked if this is a Site Plan application based on the discussion tonight or is this a full blown site plan where we have to go down the checklist.  The Board stated a modified site plan would be sufficient.
Roll was as follows:

A. Zappasodi – No, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, A. Elefante – Yes, J. Casella – Yes, Chairman Viereck – Yes.

Chairman Viereck stated for any members of the public that were present that this hearing has been continued over to July 17th, they will not be receiving any new notices. 

Next on the Agenda is a Zoning Interpretation for Aerial Signs and Awnings, Inc for the Exxon Sign on Block 12, Lot 2.

Mr. Ronald Corrento was present and sworn in by Mr. Zeller.

Mr. Corrento stated that he is here because Exxon would like to switch the existing BP sign which is a 71 square foot twin pole to a 43.5 square foot sign on one pole.

The sign rendering was marked into the record as A1.

A. Zappasodi added a little extra background on this project stating that he has met with Aerial before and our Zoning Office was uncomfortable giving the permit for this application based on the fact that the structure of the sign was changing.  

Discussion ensued over whether or not this sign is allowed within the Township Ordinance.  

There will only be two prices listed on the sign ~ regular and diesel.  

A. Schwager asked what the Township Ordinance says.  Bob Melvin stated that gasoline stations are permitted to have additional signs in addition to the main business signs they may display one free standing sign advertising the name of the station and that is not to exceed 25 square feet and not to exceed 30 feet high.  They are permitted one 50 square sign and one 25 square foot sign.  One of the signs exceeds the ordinance.  Or the Boards interpretation can state that this is a pre-existing site plan.  They are also allowed in addition signs relative to products sold and pricing shall be limited to 3 signs and each sign shall not exceed 10 square feet each.  
A. Zappasodi stated that he believes there is a Variance for the second free standing sign.  In the Resolution where that Variance was granted, it specifically says 2 poles.  Mr. Fruits made his determination not off an ordinance but off of a resolution.  

A. Zeller stated that in effect this is not an interpretation it is relief from a condition of a prior approval.  A. Schwager asked if this is in fact relief from a prior Resolution shouldn’t the owners be in here asking for that relief and not a contractor.  

A. Schwager stated that the interpretation is that our Ordinance calls for 1 – 50 square foot sign and 1 – 25 square foot sign and the applicant is looking for 2 – 43.5 square foot signs he believes the applicant needs a bulk variance or relief from the previous Resolution.  Mr. Zeller agreed with this.
A. Schwager made a motion stating that this is not a permitted Use and the applicant will either need to come in for a new bulk variance or come in and ask for specific relief from the current Resolution.  C. Greene seconded the motion.  Roll was as follows:

A. Zappasodi – No, C. Greene – Yes, J. Descano – Yes, A. Schwager – Yes, A. Elefante – Yes, J. Casella – Yes, Chairman Viereck – Yes.

For the record, P. Lott rejoined the meeting.

Discussion ensued about the work being done at St. Joseph’s Cemetery.  A. Zappasodi stated that on Friday he received from Kernan Engineers the Conceptual papers.  Mr. Kernan erroneously conveyed to Civalier Engineering and the Diocese that there was no need for a Land Use review.  Once he heard that from Mr. Kernan, he contacted the Diocese because he knew that was not the Board’s position.  He also received a call from a resident about the smell of the soil there and he immediately went out there with the Construction Code Official and the contractor admitted that they were bringing fill dirt from out of town on to this site.  He immediately shut them down.  He also received a set of their plans that were messengerd to him and changes have been made from the Conceptual plan that never got to the Land Use Board.
Discussion ensued over the dirt that was taken out and brought into the Cemetery Site.

The colors of the street signs throughout the Township were discussed.  Lt. Neale would like the street sign color to be uniform throughout the Township. 
Correspondence was discussed.  A. Zappasodi stated that the Governing Body passed a Resolution authorizing this Board to do an investigation and have a hearing with Mr. Melvin about whether we should or shouldn’t include the other parcel near the Nike Base.

A. Zappasodi made a motion to accept the Governing Body’s Resolution and to authorize Mr. Melvin and have an investigation as to whether or not Block 14, Lot 3 as part of the redevelopment plan.  The motion was seconded by J. Casella.

Before roll was taken A. Schwager wanted to know why Committee wants the Board to look at this lot.  P. Lott stated that it all falls under the conformity of this parcel of ground on the Nike Base and if we add this additional piece it will allow us to square off.  

Roll was as follows:

J. Casella – Yes, J. Descano – Yes, A. Elefante – Yes, C. Greene – Yes, P. Lott – Abstain, M. Salvaggio – Yes, A. Schwager – Yes, A. Zappasodi – Yes, Chairman Viereck – Yes, J. Dopke – Yes.

With nothing further to discuss, A. Elefante made a motion to adjourn which was seconded by A. Zappasodi.  All were in favor.

The Land Use Meeting Adjourned at 9:55.

Respectfully submitted,

Christina M. Marquis

Land Use Secretary  
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